Hon Andrew Little 


Minister of Justice 
Minister far Courts 

Minister for Treaty of Waitangi Negotiations 


Minister Responsible for the NZSlS 
Minister Responsible for the GCSB 
Minister Responsible for Pike River Re-entry 



2 9 JAN 2019 




Official Information Act 1982 request - review of the OIA and proactive releases 

I refer to your complaint to the Office of the Ombudsman on 26 November 2018 regarding 
my response on 15 November 2018 to your request for information under the Official 
Information Act 1982. (“the Act'*)for: 

"alt advice and communications on plans for a review of the OIA, including covering 
proactive releases under s48. ” 

t have revisited my decision on your initial request for information, particularly regarding 
documents 2 and 6. The details of that decision are detailed at Appendix A, 

The papers enclosed release some of the information that was previously withheld, with 
redactions for information which continues to be withheld under: 

• section 9{2Xa) of the Act to protect the privacy of individuals; 

• section 9{f)(iv) of the Act to maintain the confidentiality of advice tendered by 
Ministers of the Crown and officials; and 

• section 9(2)(g)(i) of the Act to maintain the effective conduct of public affairs through 
free and frank expression of opinions by officials. 

I have decided to continue to withhold documents 4 and 5 in full under section 9(2){gXi) of 
the Act. i do not consider that the reason for withholding the information is outweighed by 
public interest in disclosure. 

The information I continue to withhold is subject to the Ombudsman's ongoing investigation. 



Hdh wnorew Little 
MiiiiWr of Justice 


B ■^64 


6707 □ Private Bag 10041 . Parliament BjilcUngs, Welltrtgtoh 6160 . Nfvw Z^l and D Q mmisCsrs.gpvl.nz B beehive.govl.nz 







Email A/M - proactive release (12 February Released with some information withheld No change 

2018 at 12:18 p.m.) under 9(2)(a) (privacy of natural persons) 
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Attachment Proactive release of Cabinet material and Released with some information withheld No change 

key advice (Attachment D) under 9(2)(g)(i) (free and frank) 














Document 

1 AIM - proactive release- Enterprise Vault Archived Item 


Page 1 of 1 


From Hubscher, Chris Date Monday, 12 February 2018 12:18:48 p.m. 

To ahdrew.williams@parliament.govt.nz 

Cc ■ correspondence, official; Purple, Folder; Greaney, Caroline; Chhana, Rajesh; Sye, Lauren 
Subject A/M - proactive release 

gimaqeOQ3.ipq (6 kb html ) [ ^20180212 - aMI - Proactive release and the recommended rtt^orirnf 

Hi Andrew ^ ^ - 

Please find an A/M for this GOV item attached. I'll be in attendance foi 
Regards, Chris 


htlp://justIce.govt.nz/courts/shared/juslic 

eJogo.jpg 



http://evserver02.fms-justice.net.n2/EnterpriseVault/ViewMessage.asp?VaultTd=17EC8... 3/10/2018 






Aide lUIemoire: Cabinet paper - Strengthening proactive 
reiease requirements 

GOV Committee. 4.30pm Tuesday 13 February 2018 





Purpose 

1. The Associate Minister of State Services (Open 
proposes to strengthen the expectations on ministers 
official information. Justice supports this proposal, but would^prefer d^has^4n fJj^jod, to 
allow for consistent systems across government to be est^lf^hecK^hcf testedX> " ■ 

Hon Curran may also suggest the government look to prpgr0^ iegis(atiye refo^ of the 
Official Information Act 1982 (OIA), as per Law Qoqimissibn^and Opeh Government 
Partnership (OGP) recommendations^ 9(2)(g)(i) 


2 . 



The proposal to strengthen proactive ref^^j^r^liirein^. .. _ ^ 

3. Hon Curran proposes to introduce a n'on-^^utot^feces^ for ministers to proactively 
release information that would b^e^arate to, bijt.|hf6^d by, the OIA. 

4. The Cabinet Manual already<^incl(,i^^ a ge>ieraC^sctation that Cabinet and Cabinet 
Committee papers and minufes.j>n sighifiran^^^iicy decisions should be released 
proactively once decisiort^^ve been i^^e. 

5. Hon Curran’s preferf^^^o^lal wpof^^j^nd this expectation to include all Cabinet 
material where de^islc^^re maQe^^ e^binet and the key departmental advice papers 
to ministers t^kir^\{h'^e (^i^K^ fsubject to a risk assessment, and with some 
exceptions e.g. inj:^^>ect of^^ppii^ents and ongoing negotiations). 

6. We support^is^pfcposat;^s it isj^iine with the aims of the OIA, but would prefer a phase- 
in perjpdt^lbyiSbr consist^'tsystems across government to be established and tested. 

7 . S9{2^{^X 


l>v^rj^^^^^nership and Law Commission recornmendations for law reform 


ii^^ninternationai agreement by states committed to making government more 
. .^ffecwe, and accountable. In January 2018, the OGP’s Independent Reporting 
^ lOT|Tlfi|sm issued a draft report for public comment that assesses New Zealand's 
>.^pr^r68S halfway through our second Action Plan. It suggests considering the Law 
X /^ojpmission's recommended OIA reforms, including those related to proactive release. 

The Law Commission recommendations were made in its 2012 report The Publio's Right 
\ y^to Know: Review of the Official Information Legislation. It called for: 

placing a duty on agencies to take all reasonably practicable steps to proactively make 
official information publicly available, and 

extension of the OIA protection against certain civil and criminal actions to cover 
information released proactively. 


10. The Law Commission also recommended extending the OlA’s application to certain 
parliamentary information (e.g. Parliamentary Services and the Office of the Clerk), 
simplifying unclear withholding grounds, better protecting commercially sensitive 
information, establishing a statutory oversight function, and clarifying the OlA’s reach. 

11. The previous government did not pursue any of these recommendations. 


Approved by: Caroline Greaney, General Manager Civil & Constitutional 
File number: CON-06-03-03 








Justice’s advice on legislative reform of the OIA 
12s 9(2)(g)(i) 



13. In respect of the suggestion that the OIA should cover (nf^ffhatioh, 

Parliament already has processes for developing rules/iir^htl^ccess a'ndr^s^ of 
information, which are designed to achieve a balance betvtoeXahcess tcAntormVti'on and 
Parliament’s effective functioning. This approach is jjeqsistent with'th^ tsiken In the 
Australian and Canadian federal parliaments, and the,;^6ongre^-X^\:' 

14. The SSC and Ombudsman announced a joint vyc^^tp^'rtim^td,I^rp^ public sector 

OIA practice in October 2016. In addition tb ^uaKf6n^^'cli:g^ance, the SSC is 
publishing OIA statistics from 110 goverf>rrie^WeHCi^ and thp Chief Ombudsman 
analyses and publishes OIA complaints agata^JWm^r/and agencies. These 

statistics, which are updated every six are ^i^CGO^atability league table - the 

public can see how well each agenc^ls^py^g'^tt)© QlA^pdHivhich agencies are making 
information increasingly accessible^ ^ ""n \ v \\ 5 

15. This work programme, and the proapjlve relpabqhr^'i^ali present a good opportunity to 
significantly improve the transparency df-goteml^it. s 9(2)(g)(i) 
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AM for meeting with Ministers Hipkins and Cuiran on possible OlA reform - Tuesday... Page 1 of 1 


From Denoual, Hayley Date Friday, 18 May 2018 3:03:04 p.m. 

To Andrew Williams 

Cc Johnston, Anna; Hubscher, Chris; Greaney, Caroline; Purple, Folder; correspondence, official; 

Crooke, David 

Subject AM for meeting with Ministers Flipkins and Curran on possible OIA reform - Tuesday 22 r^a)^ 

11 ^20180515 - AM - Mating with Ministers Hlpkl ns and CurraoJitli ( 36 i 


Hi Andrew '* ) 

Please find attached an AM for the Minister's meeting with MinisterS'H^ios'''an'd Currab op possible 
reform of the Official Information Act 1982 next Tuesday 22 May -<^g^ther wlth^p apfiepdices 
providing further background information ^ 

Thanks 

Hayley (on behalf of Anna Johnston) 


^ hllp;//www.Juslice.govt.nz/courts/shared/ 
^ JusticeJogoJpg 




:i / NMyiOTufenonai \\ < 

\Smor Ad^i^Ete^nal and Constitutional 
X^^^vil ^tfCi^n^^tliinal Policy 


Please note that I do^twon 



Min^r'y^jd^l^e | T§hQ o te Jure 
,P^4bs4ffi^923 I Ext 64923 

Centre | 19 Aitken Street 
iavlev:aenoual^lustice.eovt.nz | iustice.govt.nz 


http://evserver02.fms-justice.net.nz/EnterpriseVaultAfiewMesSa|e.&sp?Vaultld= 17EC8... 3/10/2018 







MINISTRY or 


:» JUSTICE 

't-VQSftir Lihu n ti' lute 


Meeting with Ministers Hipkins and Curran - 
possible reform of the Official Information Act 1982 


Hon Andrew Little, Minister of Justice 
8pm, 22 May 2018 


Purpose < <//,' 

C''/ 

1. You are meeting with Hon Chris Hipkins, Minister for State Servipes^ahdJIpfi 
Associate Minister for State Services (Open Governrnent),xt^^^M^ 20f8. 

provides you with background for that meeting and some p^sSi^M^king poit^. 

'■■'y\ ' 

2. The meeting follows discussion at Cabinet about pos^le reforfadf the-bfiicipl Information 
Act 1982 (OIA). Hon Curran would like to carry out ld^^d consu!t4tiom5tfithT)IA experts 



to help Ministers decide whether to progress a fpri^l r^Clew office 


Key messages 


3. The Ministry of Justice administers th 
targeted consultation and any revie^- 

4. Ministers may wish to consider: <f\\. 



^ woiil^be iesponsible for carrying out 
\^' su^p^^b'^T^r priorities. 

iviiiiiaLcio may wioii vu 

• the respective roles of theV^lfe!\(.^n^ Mipie^s'^^Sgencies, and 

what kind of review^Jif ahy) thVGo^efhTppn^fs open to (see Appendix One for four 


5. 


possible approacfi^i^ 

The SSC and Omhjid 
and Minister 


significantly imiyo$B,th^4arj|^^i^i^(i^cy of government. 


jrK'pi'ggramme to improve public sector OIA practice 
sa§^proposal, both present good opportunities to 



requirements may be 
assessment approach). 


inr^staric! 'froriK^s6 that Minister Curran considers that targeted consultation with 
/^^mplement the information the Government already has and assist 


/ ■CQHfik^bxperts^ai^odmplement the information the Gove 
whether to proceed with OIA reform. 


Possible reform to support proactive release 

10. The Government is considering a proposal to strengthen requirements for proactive 
release of official information. In this context. Ministers have discussed whether the OIA 
should be amended to protect Ministers and agencies from civil and criminal liability when 
they release information proactively. The OIA currently protects against actions such as 
defamation claims, breach of privacy and breach of confidence, where information has 
been released in good faith under the OIA. 


Approved by: Chris Hubscher, Policy Manager, Electoral & Constitutional, Policy Group 



s9(2)(g)(i) 


Background 

The Law Commission's report 



because: 


13. In its 2012 report The Public's Right to Know, the Law Conlm.issjon re^bnn mended that 
protection from liability shouid not be extended to. prpactiv^^ r^ea^d Information 

proactive reiease invoives an active and vphj^^^^^ision Wpj^jbijsh, which should 
include considering the legal consequence^ 

damage from information proactivelw>(el^^^Ys OQ^iTtially. greater as it is released 


iv<: 

ds^pu blistredb^a 


to more people 

if information released under theEt^Igpublistfedby^i^questor (for example, online), 
a person who is harmed ca(rtaife,^on a^fea th^equestor but not the agency. A 


person harmed by informatioh feleased/pri^htr&ly may be left with no recourse. 

14. The report found that the/fLind^mental^of:^eO}A’'remained sound, but that reform was 
necessary to respond to'ttie'cdnfext in ^hwt^ Act now operates, such as changes in 
technology. Its recorp^bn^^rfs^r^pu'lliR^ in Appendix Two and include: 

• imposing a dUty:Y>n''Meticifi^1a,l<e reasonable steps to proactively release material 

• extendirw'thib^'A r *- ——■=— 

Parliara^tXpyj 

• cla 

• hewG^fjj 9 ^nt to the Ombudsmen (for example, unsatisfactory processes) 


iatibh to certain parliamentary information (such as 
Sn/ic^s^^t^^Office of the Clerk) 

adding, vvithholding grounds 


'<^>^|wrng4Q^ivTdt^t1o bring proceedings against an agency that does not act on the 
^■^^mbjjcfefpe^^commendation 

' ■ statutory oversight function, such as an Information Commissioner. 

5overnment did not pursue most of the recommendations. Recent work has 
^ — /n improving OIA practice and been led by SSC and the Ombudsmen. 

Cwi^hr mform to the OIA 

^ p46?^4jfere have been some recent calls for reform to the OIA. For example. Sir Geoffrey 
yPalmer has recommended that the Act be redrafted. An independent researcher for the 
Open Government Partnership (OGP) also recommended that New Zealand’s next Action 
Plan address broader OIA reform, including some of the Law Commission 
recommendations. SSC notes that OIA reform will feature in discussions on the 2018-20 
OGP Action Plan. 


7 . 




17. Media commentators, such as Dr Bryce Edwards, have raised concern about OIA 
processes, but the dominant theme is compliance by government rather than the need for 
legislative reform. 
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s9(2)(f)(iv) 















































































































From Weekly Report to Minister Little 04.05,2018 

Liability for official information released proactively 

6. We understand that you, Hon Clare Curran and Hon Chris Hipkins have discussed amending the Offici^lx 
Information Act 1982 (OIA) to extend the section 48 protection from legal liability information r^i^s^ 
proactively. Section 48 protects against actions such as defamation claims, breadw^privacy aijd b^a'dh ol^ 
confidence, where information has been released in good faith under the 0^v;j(iis |^rd$ctior/d^s jl&t 
currently apply to material that is proactively released. ^ ^ ^ " J 

1 . In its 2012 report The Public's Right to Know, the Law Commission reio^rh^^^thatthXpfetecBon 
should not be extended to proactively released information, beca^e!\ \ 

• proactive release involves an active and voluntary decisiop to publish,S^iq^hopld include 
considering the legal consequences 

• damage from information proactively releasafl i^^Mfefteidlly^^^^r as^ttjs 

people / 


s released to more 


8 . 


s9(2)(g)(i) 


if information released under the 014 
person who is harmed can take ^TOn 
by information released proacm/feiSr^'Sy^e lefti 


9. s9(2)(f)(iv) 


Contact: Chris | 
Rajesh Chhai 



r^ues^(e.g. online or in the media), any 
iS^r^t not the agency. A person harmed 
:ourse. 


s\^P0ll^ Ma^C^^^l^l^oral and Constitutional, Policy. PhS 9(2)(a) 
ecretary, Poli^.f^h® ^(2)(3) 


<pac 



V Rfep^^j 0 ^viinister Little 07,09.2018 

fti^nj^rmation released proactively 

(^I^H^isCu^ed the paper Strengthening Proactive Release Requirements on 3 September 2018. The paper 
n^e^lj^the proactive release policy could be supported by an amendment to the Official Information Act 
98^01A) that would extend the section 48 protection from legal liability when information is released 
nd^the OIA to information released proactively, 

(2)(f)(iv) 


14. 


Contact: Chris Hubscher, Policy Manager, Electoral and Constitutional Policy. Phs 9{2)(a) 
Rajesh Chhana, Deputy Secretary, Policy. Ph^ 9(2)(a) 


Document 6 


Lescelius, Jason 


From: 

Sent; 

To: 

Subject: 

Attachments; 


Megan Bray <Megan.Bray@parliamentgovt.nz> 

Thursday, 17 May 2018 5:21 p.m. 

David Hawkins 

Papers for meeting with Mins Curran and Hipkins, 22 8pm 
Report to Ministers_ Next steps in considering reforpi Qjf'tl 
1982.DOCX; Table of Law Commission recommendatiq|i: 

(MoJ) - Attachment A.DOCX; SSC A3- System 
OIA.PPTX; MoJ A3 on 
summary A3 May 2018 



rmatidn Act 
FINAL 


.DOCK; SSC A3- System y^de'tsraSffiss imple^e.ridr)g the 
OIA leg reform April ^^PP'R^'SSC release 

8.PPTX 


HI David, 

E-copies of papers for Minister Little's meeting with Minister 
Official Information Act. 

Regards, 

Megan 

Megan Bray | Private Secretary (Open 6overnmetit)\^ 
Office of Hon Ciare Curran | Associate Minister of 
Room 4.5L Executive Wing | Private Bag 18 888 | Parlla(^n>flui)t^^^ 
DDL+64 4 817 6493 ^ ~ 

S9(2)(a) XO) 



on 22 May regarding the 


1 





SSC REPORT 


s'tAfi *■( Kv'iCi ^ O 

ip PhrP.T [J ti I i i»t • 



Possible legislative reform to the Official Information Act 
Date: 17 May 2018 

Report No: SSC2018/519 


Contact: 


Catherine Williams, Deputy CommissiorT^fTIh ^andards 


Telephone: s 9(2)(a) 


IN-CONFIDENCI 


Hon Andrew Little 

Minister of Justice 



Hon Clare Curran 

Associate Minister of State Services 
(Open Government) <;^ 

V 

Hon Chris Hipkins 

Minister of State Services \) / r,^od. 


posals in this 


Mscuss the proposals in this 


Deadline 


17 May 2018 


Meeting on 22 May 
2018,8.00-8.30 pm 

Meeting on 22 May 
2018, 8.00-8.30 pm 


Enclosure: Y^^t^^ea) 

Executive*^'**^^"**'*^'- ^ 




p© 5 ife t^geted consultation on the Official Information Act 1982 
Ministers to decide whether or not they consider there is a 
mrajiaY^c^formal review of the OIA. 

.tcichfildfits provide information on: 

h^Ldw Commission's 2012 recommendations for reform of official 


rtformation law and subsequent work 

'progress on work to improve agencies' compliance with the letter and spirit 
of the OIA 

four possible approaches to OIA reform, and 

information Minister Curran used for Ministerial consultation on a proactive 
release policy. 


2329263 







Recommended Action 




We recommend that you: 

agree to targeted consultation on the Official 
consideratian on whether or not there is a 
Act. 

Agree/disagree 


ation A^''T^2'1 d inform 
te^TtotmSrreview of the 


Hon Clare Curran 

Associate Minister of 


2 


SSC Report: Possible legislative reform to the Official Information Act 1982 


Purpose of Report 


This report proposes targeted consultation on the Official Information Act 1982 
This will assist Ministers to decide whether or not they consider th^r'Q? a case 
a formal review of the OIA. 


Background 





There have long been calls in New Zealand for a revie^Xff, be 
This means we have a lot of information available gnJhe hew the^ 


Idmer^^^to, the OIA. 
StAVorks. For 

example: 

/ r'- 

5.1 In 2012 the Law Commission undertook o^iciqljljiformation legislation. 

The report recommendations includ^^gnitJe^tjei^ist^tiv^'Change but the then 
Government favoured largely oper^EJfen^tj»pro^e^'hts^(refer to Attachment A 
for Law Commission's recommenddtimjandwQ^^^^ate). 

5.2 The annual public engagem^^^fflh^^ittCrtiv^NeW Zealand might progress in its 

Open Government Partnership has included concerns on the 

statutory framework and ■^^atipxl^S^^jgflA. The OIA is coming through 

again during discussi(m.Qf the.201^'^)/^€^n Plan. 

5.3 There are growing Mtl^y piedioT^^^^mics and other commentators for the 

OIA to be reviewS£s^/ . ^ ' '' 

In response t0^Qiqrie4eve(^''^fek6m's 2015 investigation into government 
agencies' crtzmSfctice^JhbsState Services Commission,' the Office of the 
Ombuds^ap,,_^a gp^ermin^^agencies have been working on operational 
impr^wns^^^ffefefrol^™chment B for the current state of the programme). 

On^^ZrMy^ber 2017^w Bryce Edwards authored a column for the 

wepyt^^he article started the Campaign for Open Government 
^ of activists, journalists, academics and the public, to join 

</f^@^^p'^f^©Srage the new government to fix the OIA system." 

idy^^l^^discussed whether the OIA should be amended to provide Ministers 
^ctiQP^from civil and criminal liability when they make proactive release 
sthing the 2012 Law Commission report was against). 

/o\ Justice, with the support of the State Sevices Commission, has drafted 
ji^Pssible approaches for legislative reform (refer to Attachment C). 


5.4 


To round out the information already available we propose that targeted consultation 
take place to understand current positions on the OIA. 


^ The Stale Services Commissioner has been delegated the functions under section 46 of the OIA by the Secretary for Justice, This function 
includes providing advice and guidance to agencies to act in accordance with the OIA. 








other individuals and groups 

10 The views from those with expertise in the low, could be supplemented by other New 
Zealanders as discussed below. 


New Zealanders engaged with the developing our next Open Government Partnership Action 

Plan 

11 New Zealanders are providing their thoughts online fhttp://www.oQp.ora.nz/our- 

conversotion/topics-of-conversotion/) and through social medio to suggest initic^jss 
that would moke New Zealand more open. Others are registering^o attend w^rbl><^ps 
on the development of New Zealand's 2018/2020 OOP Action ra^^Ndeas thqf^T^ 
been submitted to date include reform of official information,teK^ ^ ^) 

The Open Government Partnership Expert Advisory Group / <; 

12 This group provides advice to the State Services Commt^^Ot^omt^^er 
civil society on open government matters. The mqt^b^rs are; “C 





Who 

Background ^ 

Mr Anaru Fraser 

Mr Fraser is the (^^R^<^^anp^^N^M-!urE! Community Aotearoa 
an agency that^^^&Jo proimofe^rengthen and connect the 
Community^^ctor-.^-Mr pfds^^^s over 15 years' international 
policy d^^tp^e^t eicp^^^e in the United Nations in areas 
includingTpbd^s^ecyriTOphdjhalnutrition and environmental and 
cultyr0fr(gh^S're1ate<2PoThj^genous Peoples and civil societies. 

Mr Te 

Raumawhitu (Te 
Rau) 

Kupenga ci- 

\ / 

^'TWpbnga Qf%gjdti Porou descent. Originally a litigation 
/tqw^pJwJSi^en^jis currently the principal in his consulting firm 
A^kyraC^'p4ras been a senior leader at the Ministry for the 
^^vifonrmM ond the Ministry of Education. He holds a number of 
l^v^ffiq^^bles. 

Profes^r<Mg^ 

w 

Prof^s^ Lips is Chair in the Digital Government School of 
^cwernment Victoria University of Wellington. Since 2015 Professor 
xU^-mas been leading and undertaking a five-year research 
^^brogramme on 'Government and Democracy in the Digital Age' 
in partnership with the Department of Internal Affairs, Inland 
Revenue Department, the Ministry of Education and Datacom. 


Mr Miller is the chief executive of Volunteering New Zealand and 
has experience working in private, public and other NGO roles. 
He speaks internationally on volunteering, democracy, and open 
government. 

WpVhil Newman 

Mr Newman is the International Programmes Director at Tearfund 
(a New Zealand based aid and development organisation, 
serving communities across Africa, Asia and South America). He 
moved from working in finance to international aid & 
development, governance here and in Australia. 

Ms Rachel 

Roberts 

Formally a journalist and radio producer for National Radio, Ms 
Roberts works with agencies across sectors on strategic 
leadership, strategy development, implementing projects, 
advocacy and communications. 














Ms Suzanne Chair Transparency International New Zealand. Ms Sniveiy 

Snively specialised as an economic strategist at PWC. She has 30 years’ 

experience as a company director on public and private Boards. 



Journalists 

13 There is no professional journalist grouping that represents the nr^j^QivetJrlfciis soh^ 
or all the following, who are covered by the Press Council coTO^im|procesk^)jld be 
approached for a discussion on the OIA. 

13.1 Otago Daiiy Times, an independent newspaper tj^rqt Bjosprlly 

13.2 Stuff. 

13.3 NZ Herald. 

13.4 TVNZ. 

13.5 Media works (whose ownership i 

13.6 Maori Television. 

13.7 RNZ. 

13.8 Richard Harmon, who h 
publishes online throu 


d Newstalk ZB). 


Other bloggers and other 


14 Other bloggers a 
through the OOP 


5 9(2)(a)and 9(2)(g)(i) 


alism experience and now 


extent that this group has not been covered 
include: 


rmation gathered, some wider workshops and / or online tools could 
t the issues raised. 


argeted consultation wouid need to be led by the Ministry of Justice, who 
minister and lead policy advice on the OIA, with the support of the State Services 
Commission. 


17 If a subsequent decision is made to review the OIA, the expectation is that the Ministry 
of Justice will lead the review, with support from the State Services Commission. 


Timeframe 

18 If you agree to the targeted consultation the Ministry of Justice and the State Services 
Commission will come back to you with a proposed timeframe and resourcing 
requirements. 






19 9(2){g)(i) 

Consultation 
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Produce guidance for agencies on the interaction between official information legislation No specific response No work progressed 

and the Government release and reuse policy. 
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PROACTIVE RELEASE OF CABINET MATERIAL AND KEY ADVICE (ATTACHMENT D) 

The proposal to proactively release Cabinet material and key advice supports the Governments ambition to grow an open, trusted, modern democracy that allows ali New 
Zealanders to thrive. This page sets out key information about the proactive release policy, including several options in yellow for how it can be carried out. 


THE PROPOSAL 


Why do we need this policy? 
Trust in government is vital for 
democracies. There is demand 
from the public, 
commentators, and academics 
for greater openness and 
transparency. 

This is an opportunity to: 

• increase public 
understanding of 
democratic processes and 
how to participate in 
Government decision¬ 
making 

• build our reputation of 
international leadership by 
setting another example of 
openness and transparency 

• strengthen the public 
accountability of decision 
makers and advisors 


Definitions 

There are two kinds of information covered by this policy. 


Cabinet Material: The Cabinet Manual already includes a general expectation 
that Cabinet material on significant policy decisions should be released 
proactively once decisions have been made. 

o So what's the proposed change? Most Cabinet decisions could be 
described as signiHcant, but not all will be policy decisions. This is an 
opportunity to build on the Cabinet Manual by including all Cabinet ( 
material (Cabinet and Cabinet Committee papers and minutes) wher^.'‘ '^> . 
decisions are taken - not iust policy derisions . 

Key advice papers: Key advice papers are only those that are addressed to tfie " v ^ 

Minister taking the item to Cabinet, from their department and se^-agteement 
from the Minister to recommendations that have subsequently by 

Cabinet Key advice does not include papers that only contain^otirf^' 'y 
recommendations, second opinion ad\nce, or background |nfot£^ion.<&obes [ V 

not include all OlAs received, or advice provided to the MinlJ^fBo>n soi^ /xV Nk-/ V 
' “i department. \ ^ ^ 

the proposed change? This Is a new p?iotosaf-jthere 
cu rrent expectation that key advice pap^ ^u(d by prc^ctiy^y ^ \y 


other than the lead department, 
o So what's 


Guidance 

There will be some material (in pait^or in full] that 


may not be appropriate for proacti^Velease under 
this policy due to sensitivitieS'/roundtiming, 
rent,^ other matter^rW^^Mhat .wouldn't 
ider the plA witf'not re^ased 

K'i) ' 

Ip (juidaitce lomsjdecision-makers 
-*^"exhaosliVe.[i^tj3f examples of what 


ot be r 


pfi^ided below: 


legally pif(yil^ed papers 
J^^^APJ'^^pointment papers 


released. 






'Papers that are commercially sensitive 

papers that are subject to ongoing Treaty 
settlement negotiations 

papers that contain information about 
privileged national security matters 


whatjYmeai^s 


! of Inforniaffoil^ill b^Tef^sed In practice? 

In 2016/17 there were about 1,200 non-APH Cabinet pap^'^d l^^^binet minotes (cOrhp^son: 26,000 OIA requests received by departments for the same period). We are 
undertaking work to understand the valumr'of/l^^d!(^e^per^4(ikcon^b^t i^will likely be more than the volume of Cabinet papers and Cabinet minutes. 

implications? 

We are undertaking further work to better understa^npco^mplicei^s. Wpryepend on a number of factors, including the number and complexity of papers generated by the 
Minister, the maturity of proactive release polic^ Ln^Ji^l^'ifntatioj'v with^^ and Ministers' offices, and the level of consultation required to assess papers for proactive 

release of material be approved? 

Ministers will approve the release o^^ntite of matelfHl (obi^^^net papers and key advice papers). This is simple and clear because there is only one decision required, and 

will allow Ministers to consider tlWw|im^^^gowhen making a obdsim. Only Ministers can release Cabinet material, and this approval process reflects the fact that key advice papers 

are closel^elated to Cabinet decisions and Ministerial functions. 

'^/y Could Ministers be legally liable? 

Current 0(A protectipi^^^ n^^pjS^o the^oaiMveTnte^r^f ofhcial information. That means decision-makers, including Ministers, may be liable for legal issues arising from the 
proactive release ur^ideM^poil^.TKe proposed oQne OIA may consider whether changes should be made to ensure that appropriate protections apply to proactive release. In 
the interim, there dee waV^mj^tigate rBk/Tdr example, by carrying out a risk assessment based on the criteria in the Guidance before making official information available. 

Similar judgenfe1il^^lreaay^erci^jMl.\^^ >d^s(frg Cabinet and departmental material. Although the proactive release policy will mean that a greater volume of material is being 
y f Xs j^sidered but it will use principles and processes that are already well understood. 





